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FACTUAL BACKGROUND:

In September 2001, Oakland Harbor Partners, LLC (OHP) was selected by the Board of Port Commissioners for exclusive negotiations to plan and develop the Port’s Oak to Ninth District Properties.  In the December 2001 Exclusive Negotiating Agreement (ENA) between the Port and OHP, the parties agreed to undertake an intensive due diligence effort before starting the entitlement process for the Oak to Ninth site. Accordingly the Port, OHP and our respective consultants have worked in good faith to better define the project’s opportunities, challenges and economic feasibility.  Because of unique site conditions, the due diligence effort has included a number of special topics such as: 

· Identifying strategies and potential costs to remove Tideland Trust encumbrances from the site (OHP and Port jointly); 

· Initiating a Seaport Plan amendment process to remove the Port Priority Use designation from Ninth Avenue Terminal (Port: completed); 

· Further characterizing subsurface contamination (OHP) and estimating cleanup costs to residential standards (OHP and Port); 

· Defining backbone infrastructure requirements and costs and pursuing public/private financing sources (OHP). 

The First Amendment to the ENA, approved by the Board in May 2003, provided for a six-month extension of the agreement. 

ANALYSIS OF THE Transaction:

The Port and OHP have negotiated the terms of an agreement that would provide OHP with an option on the site, establishing site control as OHP moves forward with the entitlement and public input process.  There are a series of actions that must be undertaken in order to determine whether the development team will elect to move forward with a project, and the purchase of the site.  A copy of the Purchase and Sale Agreement is an attachment to the Option Agreement.  In addition, the Port is proposing to enter into a lease for the two marina areas located within the Property Area.  The terms of the agreements include:

OPTION AGREEMENT:

1. The initial option term is 24 months following the effective date of the Option Agreement.

2. The option consideration is $150,000; together with the Buyer’s original $100,000 payment, the sum of $250,000 is the Initial Option Consideration.

3. If the option is exercised, the Option Consideration becomes the Buyer’s deposit under the Purchase and Sale Agreement; if it is not exercised, the Port retains the $250,000.

4. If at the time the Optionee exercises its option there is litigation pending against either party challenging the validity or enforceability of the Option Agreement, then the date of exercise of option is automatically extended to a date when such litigation is resolved; provided that if the extension exceeds 24 months, Optionee shall have the election to terminate the Option Agreement.

 5.  Optionee shall have the right to extend the initial option term for 180 days at a payment of  $83,333.  If the option is exercised, the additional Option Consideration becomes part of the Buyer’s deposit under the Purchase and Sale Agreement; if it is not exercised, the Port retains this additional sum.

PURCHASE AND SALE AGREEMENT:

1. When the option is exercised, the Purchase and Sale Agreement will be executed by the parties.

2. The Purchase Price is $34 million as determined by an MAI appraisal.

3. The Base Purchase Price is $18 million.  The Buyer is purchasing the property in an “as is” condition.  In addition to the Base Purchase Price, the Buyer agrees to expend at least $16 million, which amount shall be increased annually by the lesser of the CPI increase or 3% commencing no later than October 1, 2004 and continuing to the close of escrow to implement the Approved Remedial Action Plan (RAP).  Buyer further agrees to purchase Pollution Legal Liability and Remediation Cost Cap Insurance, and the premiums shall not be applied toward the remediation cost.  The remediation cost shall not include any in-house or outside attorney’s fees or costs, or any of Buyer’s administrative or staff costs.

4. In the event that Buyer expends less than $16 million as adjusted annually, the parties agree to split the cost savings equally.  Any cost savings shall be paid within 30 days of the earlier of the completion of environmental testing and cleanup or the issuance of a “No Further Action” (NFA) letter from the Regional Water Quality Control Board.  If the NFA letter is not received within 10 years after close of escrow, the Buyer is granted an additional 5 years to obtain the NFA letter.  In no event shall payment of the cost savings occur later than 15 years after close of escrow.  

5. In the event that the Base Purchase Price as adjusted for inflation and the remediation commitment exceeds $34 million, the annual increase to the Purchase Price will be reduced by the amount that the additional expenditures exceed the combined total, provided under no circumstances will the Base Purchase Price be less than $18 million.

6. Buyer has 48 months after the effective date of the Option Agreement to close escrow under the Purchase and Sale Agreement.  Buyer may elect to extend that date an additional six months for an additional $200,000.

7. There is language providing for compliance with the Port’s Master Indenture Covenants as a condition to close of escrow.  The Port agrees not to enter into any transactions disposing of Port Facilities within 12 months of the scheduled close of escrow; if the Port breaches that convenant, and the close of escrow is extended, the Port shall pay $2,740 for each day the close is delayed.

8. Buyer pays for the title policy, recording fees, 50% of the City of Oakland transfer tax, and escrow holder’s fees.  Seller pays for Alameda County documentary transfer taxes and 50% of the City of Oakland’s transfer tax.

9. Buyer is required to have obtained entitlements from the City of Oakland and all applicable regulatory agencies.  Seller is required to have caused the removal of the Tidelands Trust restrictions.

10. All of the Port’s interest in improvements and leases shall be included in the transaction and transferred to the Buyer at close of escrow.

GROUND LEASE: 

1. The ground lease is attached to the Purchase and Sale Agreement.  It will be executed upon close of escrow.

2. The area to be leased at the time that the adjoining property is purchased includes the Clinton Basin Marina Area and the Fifth Avenue Marina Area.  The lease is subject to all existing agreements related to the marinas.

3. The pre-term of the lease is 24 months commencing upon close of escrow.  The purpose of the pre-term is to provide the tenant with a period of time to plan new improvements, obtain all required governmental authorizations and permits, and to commence construction of improvements.

4. The primary term of the lease is 66 years. 

5. Annual Rent: The tenant shall pay to the Port an annual rent of $1.00 per year, with a participation rent based upon an agreed-upon percentage of gross rental revenue.  

6. Use:  The premises shall be used for water and marine-related uses.  

7. The tenant shall also have the right, at its sole cost, to fill in a portion of the Clinton Basin Marina Area, subject to regulatory and Port approval as to the improvements.

8. In the event the tenant has not commenced construction of new improvements to the Fifth Avenue Marina area by the 10th year of the Primary Term, then the Port shall have the election to recapture possession of the Fifth Avenue Marina Area, and the area will no longer be part of the leased premises.

SCHEDULE:

OHP plans to submit an application for City review of the project in Fall 2003.  The public input and environmental review process is anticipated to be completed in 18 to 24 months.  Securing the additional permits required for the project will probably require an additional 12 months.  

CEQA DETERMINATION:

Option Agreement: Consideration and execution of the proposed Option Agreement are exempt from the requirements of the California Environmental Quality Act (CEQA) pursuant to Section 150619b)(3) of the State of California CEQA Guidelines which states  “A project is exempt from CEQA if …the activity is covered by the general rule that CEQA applies only to projects which have the potential for causing a significant effect on the environment.  Where it can be seen with certainty that there is no possibility that the activity in question may have a significant effect on the environment, the activity is not subject to CEQA.”  

The purpose of the Option Agreement is to establish terms that will allow OHP to establish control of the Oak-Ninth District Property.  Because consideration and execution of the Option Agreement by the Board of Port Commissioners neither authorizes nor encompasses any development of the Oak-Ninth District Property, it can be seen with certainty that there is no possibility that the Option Agreement itself might have a significant effect on the environment.  Therefore, consideration and execution of the Option Agreement is exempt from CEQA.

Further Environmental Review: Under full terms of the Option Agreement, there are two conditions related to environmental review that must be satisfied for Buyer to exercise its purchase option: (a) the City of Oakland, as Lead Agency, must approve an Environmental Impact Report (EIR) for the Oak-Ninth District Property project (“the Project”) in accordance with the provisions of CEQA; and (b) the Port, in its absolute discretion, and as a Responsible Agency under CEQA, has the right (i) to consider the EIR, (ii) adopt measures to mitigate significant adverse environmental impacts and/or select feasible alternatives, or (iii) deny approval of the Project and terminate the Option Agreement if the Port determines that the benefits of the Project do not outweigh or substantially lessen the adverse environmental effects of the Project.

BUDGET IMPACT:

Costs for this project are budgeted under Commercial Real Estate Division CIP number P4.01001, and are being financed through proceeds from the Commercial Real Estate Restructure and Development Plan.

SUSTAINABILITY: 

The Buyer will develop the property in a manner consistent with applicable sustainability guidelines.

LIVING WAGE:

Neither the Port's Living Wage Ordinance (Port Ordinance No. 3666) nor Section 728 of the Charter, entitled "Living Wage and Labor Standards at Port-Assisted Businesses", apply to the types of Commercial Real Estate agreements, contemplated herein (option agreement, purchase and sale agreement or ground lease).
OPTIONS:

· Approve the staff recommendation, which would allow the developer site control in order to move forward with the public input and entitlement process for the project;
· Elect not to proceed with the project; this would be counter to the goals and objectives of the Commercial Real Estate Division, and would preclude the development of new public access and open space in this area.
RECOMMENDATION:

It is recommended that the Board of Port Commissioners give first reading to an ordinance authorizing the Executive Director to execute the Option and all related documents with terms as outlined above.






